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ENVIRONMENTAL PROTECTION AMENDMENT (VALIDATION) BILL 2014 
Second Reading 

Resumed from 15 October. 

HON ROBIN CHAPPLE (Mining and Pastoral) [12.39 pm]: Yesterday, I went through the Supreme Court of 
Western Australia case of The Wilderness Society of WA (Inc) v Minister for Environment, and I want to 
continue with the points I made. The Minister for Environment has said in the other place that he did not believe 
that the environmental rigour that had gone into these projects was being impacted by the decisions of the court. 
He has said on a number of occasions that at no point has the science or the environmental rigour into any of 
these assessments been brought into question. I return to the comments made by Chief Justice Martin. As 
members know, court documents are referred to as “marked” copies when giving a number, so I will refer to the 
paragraph number at which Chief Justice Martin has made comment. I will deal with paragraph 106 as 
a precursor to reading in paragraph 107. It reads — 

The Browse LNG Precinct Proposal was again considered by the EPA at a meeting held on 
10 November 2011. Prior to or at that meeting all members of the EPA other than the Chairman 
completed ‘Disclosure of Interests’ forms in generally the same terms as those provided prior to the 
meeting on 26 October 2011. The forms and the minutes of the meeting record that the Chairman made 
similar determinations in relation to the disclosed interests—namely, that Ms Carr had a perceived 
conflict of interest and was not to participate in either deliberations or discussions with respect to the 
Proposal, but that none of the other members had any ‘perceived, potential or actual conflict of interest’ 
and would participate fully in the meeting. 

Paragraph 107 continues — 
The minutes of the meeting again record extensive discussion with respect to the assessment of the 
Browse LNG Precinct Proposal. A number of specific topics were addressed, and the minutes record the 
provision of guidance by the EPA board to EPA officers engaged in the assessment of the Proposal. 

Paragraph 108 continues — 
It is clear from the minutes of the meetings of the EPA which have been produced in evidence that over 
the ensuing months very detailed consideration was given to the assessment of the Browse LNG 
Precinct Proposal at meetings of the board of the EPA. The minutes record detailed discussion with 
respect to a wide range of environmental issues arising in connection with the Proposal. 

I want to highlight that Ms Carr did not contribute. It is interesting that of all the documents I have received to 
date in which interests have been declared, Ms Carr’s name has not appeared in any of them. I am wondering — 

The DEPUTY PRESIDENT: Hon Robin Chapple, can I just inquire whether I heard you correctly? I believe 
you made reference to proceedings in the court yesterday that you were observing. I am very concerned that you 
are raising in this place any proceedings of a matter before a court. 
Hon ROBIN CHAPPLE: It has been finalised. 
The DEPUTY PRESIDENT: It does not matter whether it has been finalised or not; it is a matter that is 
currently before the courts, it is sub judice, and you should not be discussing it in this place at this time. 
Hon ROBIN CHAPPLE: Okay; I will move on from that. 

Notwithstanding that, the point I am trying to make is that the minister, who referred to the court case in the 
other place, said that he did not believe that the determination of that court had referred in any way, shape or 
form to environmental issues. That is the point I was trying to make. 

I now turn to another point that I raised earlier. Last night I had the chance to have a look at two documents, one 
of which was provided to me yesterday and the other a formal letter that was provided to me by the minister. 
I am now puzzled because it was previously identified that, in many cases, declarations of interest were not 
being declared, and that was highlighted. I have two lists, one of which is the letter from the minister dated 
6 September 2012, and the other a set of documents provided to me yesterday by the department. I have  
cross-referenced those documents with the 25 projects that were listed in the tabled paper by the minister in the 
other place in relation to the Environmental Protection Amendment (Validation) Bill 2014. Many projects appear 
in both those lists that do not appear on the other list. On one list there are 45 declarations of interest on a range 
of projects, and that is different from the 42 declarations of interest on the other list. I would suggest that we are 
most probably looking at a much larger number of conflicts of interest. I also note that on one of the lists of 
conflicts of interest, the member of the committee that I referred to earlier does not appear in any of those 
conflicts, yet she was not allowed to participate in deliberations because she was conflicted. It is my view that 
somebody really needs to take a strong, hard look at the process. 
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I made the point yesterday, and I really want to reinforce it today, that my concerns are about process. I do not 
think that anybody’s interests were served or compromised by the failures to declare an interest or, indeed, the 
declarations of interest. What has happened in Western Australia over the last few years is that the government, 
in wanting to see projects pushed through, has become somewhat laissez-faire in its management of due process. 
Therefore, declarations of interest within the Environmental Protection Authority and other departments such as 
the Department of Aboriginal Affairs and the development assessment panels, have not been seen to be as 
important as they really should be. 
I was elected to local government in 1986 and served through to 1994. The one thing that was drilled into us as 
members of local government was that we were to declare an interest at the drop of a hat. One does not sit there 
and believe that one cannot be conflicted. Declare the interest, allow one’s peers to make some determination, 
and wherever possible, remove oneself from that debate, and one will be fine. Here we have a situation in which 
people were declaring an interest on some occasions and not declaring them on others, and there seems to have 
been an attitude that it really did not matter. It does matter. As I have said, I do not think that any of those people 
stood to gain or made inappropriate decisions in relation to the activities they undertook, but there is a rule 
pertaining to declarations of interest, and it was not being adhered to.  
We are now dealing with a piece of legislation that has identified 25 projects considered to be conflicted. This 
legislation will validate those decisions, but what it will do into the future is validate anything that has occurred 
during the period set out in the legislation. But we do not know what other elements, industries or proposals have 
been conflicted or indeed who was conflicted. I urge the government to have a really good, detailed look at 
where the conflicts occurred. I have received a number of different lists that say a number of different things. We 
know that members of the Environmental Protection Authority have not declared interests, yet we do not have 
any of that evidence before us in any of the lists that I have received about members being questioned about  
non-conflict. 

[Quorum formed.] 

Hon ROBIN CHAPPLE: I will now turn to these two lists. This is where I start to see some ambiguity. A letter 
provided to me by the Minister for Environment identified that the BHP Billiton orebody 24/25 extension was 
conflicted by Dr Whitaker and Mr Glennon. I was provided with a list yesterday identifying that only 
Mr Glennon was conflicted. I am really puzzled about how we get into these situations. There is a further issue 
when we come to BHP Billiton’s Yeelirrie uranium project. In the list that I received yesterday, both 
Dr Whitaker — 

The DEPUTY PRESIDENT: Can I just ask whether the member is referring to court documents? 

Hon ROBIN CHAPPLE: No. These documents were provided to me yesterday by the Department of 
Environment Regulation, and a letter was provided to me by the former Minister for Environment on 
11 September 2012. 

The list provided to me yesterday by the department identified that Chris Whitaker and Denis Glennon were both 
conflicted over the Yeelirrie proposal and yet when I look at the Yeelirrie project in the letter from the minister 
to me, only Dr Whitaker is identified as being conflicted. Quite different information seems to have been 
provided by the department on a number of occasions. One would assume from that that the department does not 
know what it is doing, or at least its research is not particularly good. 

A while ago I asked the minister—I think it was back in 2012—when it became apparent that there were other 
conflicts of interest, whether a review could be done about where the other conflicts occurred. The minister 
replied, “It would take a lot of time. We don’t think it’s worth the effort. I’m not going to divert staff to do it.” 
Quite clearly when I read the explanatory memorandum to the Environmental Protection Amendment 
(Validation) Bill 2014 it seems that at the same time I was told that it did not have the time to do it, it was 
already in meltdown and trying to establish what had been going on. We now have a situation involving in 
excess of a further 40 conflicts of interest identified in these documents. I need to know from the Minister for 
Mental Health whether these will be added to the 25, and is there a further extensive list to be covered by this 
legislation? Although there is a list of 25, the legislation actually refers to any conflicts that have occurred in the 
preceding period. I will dearly wait to hear from the minister in respect of this. There have also been other 
conflicts during this process. I really want to make this very clear: this is not a personal reflection on the people 
who have been conflicted. I think the laissez faire attitude related to James Price Point and the 
Browse development has enabled people to think that they did not have to comply with conflicts of interest or 
declarations of interest. They were most probably unaware of the processes they were supposed to abide by. 

I turn now to the development assessment panel that carried out the Kimberley joint development assessment 
panel agenda in relation to the development of the James Price Point facility in Broome. A meeting was held at 
which was discussed all of the developments in relation to that matter. The chair of that meeting was 
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Dr Paul Kotsoglo, the presiding member of the DAP. I now refer to an article that appeared in The Australian on 
19 January 2013, written by Andrew Burrell, which states — 

Paul Kotsoglo, the owner of Planning Solutions, stepped down last month from his paid role as 
chairman of the Kimberley Joint Development Assessment Panel, the body charged with assessing 
Woodside’s planned project at James Price Point. 

He reportedly stepped down, but unfortunately when I refer to the Kimberley joint development assessment 
panel agenda, he is listed as the chair and participates in great depth throughout the whole project. I genuinely do 
not think that Mr Paul Kotsoglo actually went out of his way to be conflicted; but he was. We need to sharpen up 
our act across the board. Environmental Protection Authority members have to understand that if they are 
conflicted, they have to acknowledge it. I make no comment negatively against Paul Kotsoglo that he in any 
way, shape or form did anything in his own mind that was incorrect. But people are not testing the very element 
of what we require in our society; that is, that conflicts of interest are identified. 

It is interesting that the article states — 
A spokesman for Planning Minister John Day said that Mr Kotsoglo resigned from the KJDAP early 
last month and a new chairman had since been selected. 

The Australian pointed out that notwithstanding that, Mr Kotsoglo’s name still appeared yesterday—that was 
19 January 2013—as the head of the KJDAP. It was unclear whether Planning Solutions began work on the 
application for the development of the project while Mr Kotsoglo was still head of the department. I do not think 
it was anything untoward, but it certainly creates an image of a massive conflict. If society is to genuinely have 
faith in the government of this state, we need to have a process where those levels of conflict do not occur. 

Sitting suspended from 1.00 to 2.00 pm  

Hon ROBIN CHAPPLE: Having clarified something during the break, I wish to go back and continue my 
discussion about the Minister for Environment in the other place and the outcomes of a Supreme Court of 
Western Australia ruling. The court case concluded on 19 August 2013. The minister said in the other place that 
the rigour of the assessments had not been brought into question and that the environmental rigour stood, yet 
quite clearly in his deliberations Justice Martin attests that on many occasions the minutes of the meeting record 
detailed discussions about a number of decisions. I am referring to notation 117 from those hearings. The 
minutes record that representatives of the proponent and Woodside attended part of a meeting during which the 
Browse LNG precinct proposal was considered. The minutes of the meeting record detailed discussions and 
a number of decisions about substantive environmental issues arising in connection with the assessment of that 
proposal. At notation 143, Justice Martin goes on to say — 

Put another way, Dr Whitaker, Dr Lukatelich and Mr Glennon comprised a majority of the EPA, and 
the presence of one or more was required to provide the quorum for meetings of the EPA specified by 
s11 of the Act for more than two years prior to the cessation of their involvement in the assessment of 
the Browse LNG Precinct Proposal. During this period, the first draft of the SAR was presented to the 
EPA by the Proponent and a draft assessment report was produced and considered by the EPA. It is 
reasonable to infer, and I do infer, that the most significant steps in the process of the assessment of the 
Browse INC Precinct Proposal were taken between these two points in time, and in the meetings held in 
the months following the presentation of the draft assessment report to the meeting held on 8 December 
2011. Those steps included the identification of the key environmental factors to be addressed in the 
course of the assessment, at the meeting on 7 July 2011, and the endorsement of the strategy for the 
assessment at the meeting on 15 September 2011, at which only Dr Whitaker, Dr Lukatelich and 
Mr Glennon were present. 

For the minister to have said in the other place on repeated occasions that the environmental rigor of the 
assessments was not brought into question is spurious. 

Having finished that, I return to other conflicts. Again, I make the very important point that these conflicts do not 
imply that individual members gained or had any outcome associated with them. But after we find that Ms Carr 
stood aside from the Environmental Protection Authority decisions because she had been formally with the state 
deliberating on the Browse development, we come to officers of the Department of Indigenous Affairs. We 
asked a number of questions on 17 August 2011 about staff of the DIA who were in receipt of fees, gifts and 
gratuities on the register. Quite clearly, Patrick Walker, Mary Cowley, Brian Wilkinson and Duncan Ord were 
identified. It is interesting to note that Duncan Ord received gifts in the form of attending footy matches and the 
like from Woodside. We know from an answer to a question asked by Hon Giz Watson on 1 April 2008 that the 
director of Aboriginal economic development within the Department of State Development was Duncan Ord. At 
a later stage he headed the strategic assessment for the Browse Basin. He became the director of the northern 
development task force, of which I was member at the time, whilst not a parliamentary member. Mr Ord made 
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a number of decisions that put him and the department in some conflict. Again I make the point—I know Mr Ord 
quite well—that I do not think this was done maliciously, but clearly it was a conflict of interest. 

We need to go back to the beginning. On 5 September 2011, Mr Duncan Ord wrote to Woodside—this is 
freedom of information—that there was a possible site in the vicinity of the Western Australian government’s 
proposed Browse LNG precinct James Price Point. I have read the wrong one first. I must go back, because that 
is out of context. The government of Western Australia wrote to the chief executive of Woodside — 

It has come to the attention of the Department of Indigenous Affairs that contractors purportedly 
working under your direction in the James Price Point (JPP) development precinct may be undertaking 
activities in an Aboriginal site without authorisation of the Registrar of Aboriginal Sites … or 
Minister for Indigenous Affairs … 
Section 17 AHA makes it an offence for a person to excavate, destroy, damage, conceal in any way 
alter any Aboriginal site without authorisation of the Registrar under section 16 or the consent of the 
Minister under section 18. 

That letter was sent to Woodside. It did not identify that it would be prosecuted, but it identified there was 
a potential breach. I assume that a memorandum dated 22 July 2011 to “A/Director, Cliff Wells” is actually to 
the acting director general, Cliff Weeks, and is misnamed. It reads — 

The attached letter be sent to the appropriate level of Woodside management advising them of DIA’s 
concerns which will allow Woodside to make a full risk assessment as to whether they continue their 
activities in light of the new information. 

It is a heavily edited document, not from a freedom of information perspective, but a lot of handwriting is 
associated with it. The letter that flowed from that again went to Woodside, and file note 09/0907 is titled — 

BRIEF ON LARGE AREA THAT MAY BE A SITE COVERING REGISTERED SITES IN THE 
JAMES PRICE POINT AREA 

The department—I commend it for this—sent two officers to the James Price Point area to evaluate whether it 
was a heritage site. They reported in that file note that as a result of their investigation and familiarising 
themselves with the area they had lodged a site recording form on 27 July 2011 determining that the area was 
a site under the Aboriginal Heritage Act. The recorder’s name is Robert Brock, and the other person who went 
on that site evaluation was Ryan Crawford—two very good officers in the department. The Minister for 
Aboriginal Affairs would know that once a site recording form has been lodged, even though it has not been 
evaluated by the Aboriginal Cultural Material Committee, it is a site for all intents and purposes under 
section 5 of the act. As such, it was identified back to Woodside that there was a site in this vicinity. 

On or about 3 August 2011, Mr Ord sent an email about the James Price Point heritage assessment, which 
reads — 

I would like to provide some further context to our response which I believe is relevant to the matters 
you raise that we needed more time to seek information. 

When DIA was asked for advice from the Warden’s court on Aboriginal Heritage significance in the 
area it related to a proposal to explore for Minerals, my understanding is specifically for Mineral Sands. 
The sand areas in the area consist of the coastal dunes system and any proposal to ultimately mine these 
would be seen to have significant impact on a range of heritage values including burials. 

Given the site is now a registered site, Mr Ord wrote to the Aboriginal affairs manager on the Browse LNG 
development, and, again, this is rather significant. They have blacked out the name of the person at the beginning 
of the document, but failed to remove it throughout the document. I will not mention his name, because I do not 
think his name makes any extra point. That document states — 

I note that you are concerned about the content of the Department’s letter you received on 25 July 2011 
and the depiction of an area possibly containing Aboriginal heritage values. The map depicted cultural 
information which has been provided relating to the broader area. I accept the shortcomings of 
providing a broad scale map based on preliminary information, and acknowledge the map offered you 
no practical assistance in terms of assessing risk and determining a way forward, and as a consequence 
we would like to recall the map provided on 25 July. 

The boundary of this possible site, DIA 30274, has been and will continue to be, refined with further 
information which is currently being compiled. 

Woodside wrote back to Mr Duncan Ord on 5 September 2011 thanking him for withdrawing the 8 August map 
and asking that Woodside be afforded the opportunity to review any new information in the future. Now, I do not 
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think that Duncan, whom I know, would have done anything that he would have considered improper, but we 
have to remember that this person previously worked for the Department of State Development and ran the 
Browse Basin gas development project for the department. He moved to the Department of Aboriginal Affairs, 
where he is in receipt of gifts from Woodside, and deliberates over a very contentious issue. As I said, I do not 
think Duncan did this wilfully, but the whole notion of declaration of interest is extremely important in this area. 
We know that an officer in the Department of State Development who previously worked in the Environmental 
Protection Authority was stood aside from all decision-making on the EPA decision. It is beholden on all 
departments, if they have staff who can potentially be conflicted into the future, to do the right thing by public 
perception and the community by ensuring that those people are not involved in the deliberation process. I make 
it very clear at this time that I am talking about process and not individuals. I want to make that very clear to the 
minister, because I have a great deal of respect for Duncan. 

Hon Peter Collier: So do I; he is an outstanding individual. 

Hon ROBIN CHAPPLE: Yes. I am dealing with the substantive issue of conflict. We then move to other 
people who may or may not have been conflicted. Brian Pontifex was the general manager of corporate affairs, 
sustainability, for the Woodside Browse LNG development. He went on to be the Premier’s chief of staff. Again, 
there is a conflict. One of the problems in Western Australia is that we have a very small pool of people. One of 
the things that happens is that Western Australians get to know a wide range of people, and quite often we have 
conflict of interest by association: “Hello, Bill. I know you. I worked with you in this organisation.” Therefore, 
because I know Bill—I am not talking about any Bill in particular—and he is a good fellow and I have worked 
with him in the past, I think everything I get from Bill is hunky-dory. We tend to get this blurring of 
responsibilities, which is when the proper recognition of conflict of interest comes into play. 

Then we have Geoff Wedgwood, who is the investment relations manager for Woodside but who was the 
Premier’s senior adviser. Another person is Joanne Webber, who was the principal media adviser to the Premier 
in the Department of the Premier and Cabinet and is now senior corporate affairs adviser with Woodside Energy. 
Michelle Andrews is acting general manager of the Environmental Protection Authority. She was executive 
director of the Browse project in the Department of State Development, and then became the deputy director 
general of the Department of Mines and Petroleum. Those sorts of flowing relationships cause problems. 

I go back to the principles in local government. People in local government must declare an interest if in the past 
two years they have had involvement with something they are deliberating on; and they should see forward, too. 
The notion is that if someone perceives they will have a conflict of interest into the future, and it is within the 
forthcoming two years, they should also declare an interest.  

Hon Michael Mischin: Do you do that by looking at a crystal ball? 

Hon ROBIN CHAPPLE: It is really interesting, Attorney General. In this situation, a conflict is deemed if the 
person has an interest within two years. The Attorney General is right; it is a bit of crystal-ball gazing, so they 
should not get into something if they had deliberated on it in the previous two years. It is crystal-ball gazing. 

Hon Helen Morton: If you haven’t done that, you can declare it. 

Hon ROBIN CHAPPLE: They can declare. If the rest of the local government organisation determines that 
they can participate, they can, but most good people who have declared step outside the decision-making process 
because of a perceived conflict of interest. A number of people in many organisations were conflicted or 
potentially conflicted in this process. I again go back to the point that it is about the process, not the individuals. 

We come back to the Environmental Protection Amendment (Validation) Bill 2014, which seeks to validate 
retrospectively the mistakes that were made. I have already talked about the idea of retrospective legislation and 
I do not believe it is something that we should countenance, not because of the issues—there now appear to be 
many more issues than were originally identified—but because of the very principle of retrospective legislation. 
It is a dangerous step to take. 

Obviously, prior to 2003, the act allowed members with a pecuniary interest in a proposal being assessed by the 
authority to take part in considerations or discussions about the matter, but not to vote on the matter. The 
position changed in 2003 when the act was amended to provide that members were wholly excluded from 
discussions about the matter in which they had a pecuniary interest. It surprises me that an organisation with 
a bureaucracy and structure behind it could have failed to notice that change when the act was amended and 
proceeded to continue down the path of allowing people to participate. On 19 August, the Supreme Court 
delivered its decision on the challenge to the validity, and I have dealt with that bit already. The Supreme Court 
found that the authority had failed to comply with section 12 of the act when members who held shares in 
companies or had a commercial interest in the outcome of the Browse liquefied natural gas precinct assessment 
participated in the process. Because the shareholding members were sometimes required to form a quorum, there 
was also a failure to comply with section 11 of the act. As a consequence of the failure to comply with these 
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provisions, the court held that the environmental approvals that followed the authority’s purported assessment 
also were invalid. In turn, that has shown that there are many other deliberations in which a quorum was not held 
or in which members were conflicted because it was perceived that there could be some legal challenge to the 
validity of the decision-making. 

I understand what the Minister for Environment is doing with this amendment bill. I also understand what 
Hon Stephen Dawson is seeking to do with his amendment, because the Roe Highway stage 8 extension is 
clearly still being deliberated on and, as such, it would not suffer should the deliberation recommence. 

In terms of the processes, I would like to know from the minister how many other projects have been conflicted 
because members have not declared an interest, because that is what the court found. The court found not only 
that members were conflicted and stood aside, but also that members who were conflicted and had previously 
listed a conflict failed to do so on further occasions. That then leads me to ask how many of those 40-plus other 
developments we now have before us in which a conflict has been identified were not declared in the context of 
those deliberations, which may have invalidated any one or more of those 40? It is all well and good to provide 
a list—I thank the minister and the department for providing the list of those other conflicted proposals—but that 
is only for those proposals in which a conflict was declared. As we have seen from the competing lists, one list 
shows that one member declared an interest, while the other list shows that two members declared an interest. 
I think it is beholden on the minister and the department to spend some time on this on Friday, over the weekend 
and on Monday and come back with a wholesome list of all the people who were conflicted, all the industries 
that were conflicted and all the proposals that were conflicted and, indeed, identify, as the court has done, when 
interests were not declared. I would not like legislation that identifies 25 projects to be passed, only to find in 
a few months that a number of other projects have been added to that list because of a further investigation 
within the department that might turn up more conflicts. I have made it clear, not on the basis of what the 
minister is trying to do—I understand that in the legislation—but from a principled point of view, that we will 
not support legislation in this chamber that brings in retrospectivity. 
HON STEPHEN DAWSON (Mining and Pastoral) [2.27 pm]: I rise to make some comments on behalf of the 
opposition this afternoon. I am the lead speaker on the Environmental Protection Amendment (Validation) Bill 
2014. I thank my colleagues on this side of the chamber who have spoken previously. I was away on urgent 
parliamentary business when the debate on the bill started, so I am grateful that they stepped into the breach. 
I congratulate them on their contributions. I also congratulate Hon Robin Chapple on his contribution to the 
debate so far. It was certainly a well thought through contribution and it leaves us with plenty of food for 
thought. 
The bill is before us as the result of a decision of the Supreme Court of Western Australia delivered on 
19 August 2013. That decision was made on a challenge to the validity of the environmental approvals of the 
Browse LNG project precinct at James Price Point. The court upheld the challenge based on the Environmental 
Protection Authority’s failure to comply with sections 11 and 12 of the Environmental Protection Act. We know 
from the minister’s explanatory memorandum that section 11 of the act deals with the issue of a quorum for 
meetings of the EPA, which is three members who do not have a conflict of interest in a matter being decided 
upon, and that section 12 of the act prohibits an Environmental Protection Authority member with a pecuniary 
interest, either direct or indirect, in a matter before the meeting from involvement in the consideration or 
discussion of the matter and from voting on the matter. The decision of the Supreme Court found that the 
Environmental Protection Authority failed to comply with section 12 because members who participated in 
a project assessment held shares in companies with a commercial interest in the outcome of the Browse LNG 
precinct assessments. Section 11 of the act was not complied with, as the conflicted shareholding members were 
occasionally required to help form a quorum. As a result of those two matters, the court found that the 
Browse LNG precinct environmental approval that followed the EPA’s assessment was invalid. 
The government is on record as saying that there is a significant degree of urgency about the passage of this bill 
to ensure certainty for a number of projects in Western Australia. As a result, the government sought urgent 
consideration of the bill in the other place. Given that the Supreme Court handed down its decision on 19 August 
last year, it is curious why it took over a year for the government to assess the ramifications of that decision and 
to bring forward this bill. I am also curious, I have to say, that while having declared the bill as urgent in the 
other place, the government did not seek to prioritise the bill in this place—a comment that Hon Ken Travers 
made in his remarks on the bill last night. 

Members know that the Environmental Protection Authority plays an integral role in the state. They also know 
that it is an independent body and is not subject to the direction of the minister, and that its advice to government 
is publicly available. In the previous roles I have held over the years I have had the pleasure to work with the 
EPA and many of the people Hon Robin Chapple mentioned in his contribution this afternoon. At the outset 
I have to say that it is difficult to see anything malicious in any of the decisions made in relation to these projects 
that are captured or are at risk as a result of the bill. I was in the minister’s office at the time that Dr Paul Vogel 
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was appointed as chairman of the EPA. At the time I thought it was a wise decision, and I still believe that it is 
good that Paul Vogel is at the helm of the EPA. I have also worked extensively with Ms Michelle Andrews, 
another person whom Hon Robin Chapple mentioned this afternoon, and I have the greatest amount of respect 
for her. I know that Michelle was involved in some of the meetings of the EPA, but I do not believe that she has 
ever compromised her beliefs or that she in any way acted or did anything wrong. 
Hon Robin Chapple: It is all about perception. 
Hon STEPHEN DAWSON: Absolutely, Hon Robin Chapple, and in this case the perception is that a number of 
things have gone wrong, essentially. 
Hon Robin Chapple: Tremendously. 
Hon STEPHEN DAWSON: A great number of things have gone wrong. 
I come back now to the EPA. It is independent, not subject to direction by the minister—nor should it be—and 
its advice to government is publicly available. It is very important that the community has a high level of 
confidence and trust in the EPA. The EPA’s website states that it is governed by the Environmental Protection 
Act 1996 and the act stipulates that the objectives of the EPA are to use its endeavours to, first, protect the 
environment and, second, to prevent, control and abate pollution and environmental harm. The act, of course, 
defines the environment as living things, their physical, biological and social surroundings, and interactions 
between all of those things. The EPA’s website also outlines the broad functions of the EPA, which include: 
conducting environmental impact assessments; preparing statutory policies for environmental protection; 
preparing and publishing guidelines for managing environmental impacts; and providing strategic advice to the 
Minister for Environment. Given the role of the EPA, the Supreme Court’s findings on the Browse project will 
have huge ramifications for the state. Nobody would disagree on that point. This bill would not be before us if 
people did not recognise the huge ramifications of this ruling for the state. The judgement has ramifications not 
only for the state, but also the environmental movement, environmental non-government organisations and 
industry, because having previously given approval for these projects they are now possibly subject to challenge 
because of that conflict of interest. The Browse precinct project at James Price Point has created a number of 
headaches for the Barnett government. Members do not have to think back too far to remember the great amount 
of division in the Broome community surrounding the project. Of course there had been problems for the 
government when the notices of intention to take were issued under the Land Administration Act. 

Hon Robin Chapple: They managed to get that wrong twice, too, didn’t they? 

Hon STEPHEN DAWSON: That is a valid comment, Hon Robin Chapple; they did get it wrong twice. 

As I have reminded myself over the past few days about the history of the project, I found an article in 
The West Australian, which also appeared in the Broome Advertiser, referring to new moves to acquire 
James Price Point. I will quote the article because it sets the scene and reminds us about the issues with this 
project. Members should bear in mind that the bill before us is greater than the Browse precinct; however, it is as 
a result of the decisions made around the Browse precinct that we find the bill before us today. The article by 
Flip Prior states — 

The State Government has announced new moves to compulsorily acquire 3414ha of land for its 
proposed gas processing precinct at James Price Point, several months after the Supreme Court ruled its 
original notices of intention to take the land invalid. 

Premier Colin Barnett said Lands Minister Brendon Grylls had told all parties of the latest development 
and that the new notices would be formally advertised today. 

The State Government had originally issued notices over 7000ha of land to “allow for flexibility in 
accommodating Aboriginal heritage requirements”, Mr Barnett said. 

But in early December, WA Supreme Court Chief Justice Wayne Martin found the notices were 
insufficiently detailed and that new notices must be issued. 

It was obvious before August 2013 that the Supreme Court first had an issue with decisions made around the 
Browse LNG precinct project. It is a pity that the department did not then look into the issue more and at that 
time delve into the decisions around the Browse precinct project to see if there might be other issues in relation 
to the project or any other issues that might get them into trouble. 

It was the Wilderness Society that took the Browse precinct approvals to the Supreme Court to determine 
whether the Environmental Protection Authority’s decision-making had been conflicted. I, too, have 
Chief Justice Wayne Martin’s decision. I will try not to say too many of the same things as Hon Robin Chapple; 
however, I have said that Hon Robin Chapple has made great points in this debate so far, so if I mention some of 
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the same things, it is because they need to be said. I will try not to, though. According to Chief Justice Wayne 
Martin, it turned out that the EPA had been conflicted and, therefore, its decision was void. 

In my mind, it is of great concern that the Supreme Court found that the principal body responsible for providing 
environmental approval for multibillion-dollar projects was conflicted. The government has said that the 
decisions would not have been different had the conflicted members not participated in those deliberations. That 
may well be so. But, as Hon Robin Chapple has mentioned, it is about perception. Certainly things were done at 
that time that with the benefit of hindsight we know should not have been done; and I will touch on that later. It 
is very important that recommendations made by the Environmental Protection Authority are not tainted by 
a conflict of interest or, indeed, any stain of corruption or anything untoward. The mistakes that were made by 
the EPA and the EPA board at the time have led to a huge level of uncertainty, and it is because of those 
mistakes that this Environmental Protection Authority Amendment (Validation Bill) 2014 is before us. 

It is not just the James Price Point decision that is at risk or in question. At the time this bill was introduced to 
this place, we were given a list of 25 projects that have been identified as falling foul as a result of that conflict 
of interest. As a member for Mining and Pastoral Region, many of those projects are within my electorate — 

Hon Robin Chapple: And mine. 

Hon STEPHEN DAWSON: Yes; and also, of course, of Hon Dave Grills. I am pleased that four of the six of us 
who are members for Mining and Pastoral Region are in the chamber this afternoon listening to this debate, 
because it shows that members for Mining and Pastoral Region care about fixing this issue. 

Hon Helen Morton: As do I. 

Hon STEPHEN DAWSON: There are other members here today who care also. Maybe the minister does care. 
I think the minister is here this afternoon because she has to be. There are certainly four hardworking members 
of Mining and Pastoral Region who are here this afternoon because this is an important issue that we want to see 
fixed.  

The 25 projects that were identified are, for BHP Billiton, Jimblebar iron ore; Jinidi iron ore mine; Macedon gas 
development; Marillana Creek proposal; orebody 24/25 upgrade proposal; Port Hedland outer harbour 
development; railway deviation through Chichester Ranges; and Wheelarra Hill iron ore mine extension and 
Wheelarra Hill iron ore mine modification. For Rio Tinto Iron Ore, the projects are Brockman iron ore mine 
extension phase 2B; Cape Lambert to Emu siding rail duplication; Cape Lambert port B development; 
Hamersley agriculture; Hope Downs iron ore mine statement 584; Marandoo mine phase 2; Nammuldi 
Silvergrass expansion; Cape Lambert port B, review of conditions; Turee Syncline iron ore; and Yandicoogina 
Junction south west and Oxbow iron ore. For Woodside Energy Ltd, there is one project, as we know—the 
Pluto LNG proposal, review of conditions. 

Those are the projects in my electorate. The other projects are, for the University of Western Australia, the 
residential subdivision at Underwood Avenue, Shenton Park, which was another, I think it is fair to say, 
controversial project at the time it was being considered by government and by the EPA; for James Point Pty 
Ltd, the James Point stage II port development; for CSBP Ltd–Wesfarmers, the ammonium nitrate production 
expansion project phase 2; and for Fortescue Metals Group, the Solomon iron ore project.  

The remaining project on the list that was given to us is the Roe Highway stage 8 extension. Members would 
have seen on the supplementary notice paper that I have two amendments standing in my name. One of those 
amendments relates to the Roe Highway stage 8 extension, and I will come back to that later in my comments.  

Those are the projects that are on the list that was given to us at the time, which was some weeks ago. In 
listening to the contribution made by Hon Robin Chapple during the debate on this bill last night, he brought to 
my attention some lists that have been provided to him. The first list is attached to a letter that was sent to 
Hon Robin Chapple by the then Minister for Environment; Water, Hon Bill Marmion. Hon Robin Chapple asked 
some questions in Parliament in August 2012 around the Environmental Protection Authority and the proposed 
Browse LNG precinct at James Price Point, and the minister undertook to write directly to the honourable 
member on that matter. The letter from the minister states, in part —  

Two of your questions (5 and 6) were not addressed at the time: 

(5) Have Dr Chris Whittaker or Mr Denis Glennon previously declared interests in any other EPA 
assessments? 

(6) If yes to 5, will the Minister table those tendered, minuted or recorded declarations?  

The minister’s response goes on to say that interests were declared, and he also provides, as an attached 
document to that letter, a list of the EPA assessment in which either of those two gentlemen declared an interest. 
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There are 43 projects on that list. Some of those projects are also identified on the list of 25 projects that I have 
spoken about. However, a number of those projects are not on the list of 25 projects that we have been given. 
That concerns me, because when we started this debate, we were told that only 25 projects were affected. 
Granted, that list does say, “List of 25 projects identified”. It does not say that there cannot be more projects. 
Perhaps it is just me—perhaps I just assumed that there are only 25 projects. However, we do not know how 
many of those 43 projects are new and should be added to that list of 25 projects. 

The second document that Hon Robin Chapple has received in the last couple of days — 

Hon Robin Chapple: Yesterday. 

Hon STEPHEN DAWSON: Yes; yesterday. I think he said that list was given to him by the minister.  

Hon Robin Chapple: Yes. 

Hon STEPHEN DAWSON: Excellent. I think there was a bit of negotiation behind the Chair—certainly 
conversations behind the Chair—and, as a result of that, Hon Robin Chapple has been given this other list. 
I think there are 40 projects on that list—I did a quick count last night, but I did not write it down. Again, there 
are projects on this list that are not on the initial list of 25 that was provided to the Parliament, and there are 
projects on this list that are not on that list of 43 projects.  

For the benefit of Hansard, this document is entitled “Declarations of Interest in EPA Assessments — June 2002 
to 19 August 2013 (Additional to the 25 Projects Previously Tabled)”. It lists the assessment in which interests 
were declared, the member disclosing the interest, and the date of the declaration and meeting number. We know 
that these 40 projects are additional to the 25, making 65. I was out of this place this morning on urgent 
parliamentary business, so I have not heard whether Hon Robin Chapple has done an exercise to find out how 
many more of the 43 listed are on top of the 65. 

Hon Robin Chapple: By way of interjection, I attempted to, but it actually became quite murky because the 
projects are named differently on the list I have, and in the primary one from the minister, to the secondary one. 
We actually think there are most probably about another 15 on top of the list I got yesterday. 

Hon STEPHEN DAWSON: I thank Hon Robin Chapple for that interjection; at a quick glance I counted 
roughly about 20. 

There are 25 on the initial list, plus 40 on this list I have just quoted from, making 65, and maybe another 15 to 
20; we are up to 85 projects so far. I have to say that that worries me, because had it not been for 
Hon Robin Chapple being as insistent as he was or as shrewd a negotiator as he is, we may not have either of 
these lists before us. We may have sailed through this debate thinking there were only 25 projects affected by 
these conflicts of interest, when in fact it may be a little over 80 projects. I am pleased we now have that list in 
front of us, so that we can at least consider it in relation to the bill before us. Members who have seen the 
supplementary notice paper will have seen that I have a motion on the notice paper that calls for a range of things 
to happen and for Parliament to be informed should, at a future stage, more projects come to the fore, so that we 
will know if any more projects fall foul as a result of the decision made by the Chief Justice. 

I will quote from an article that appeared on the website of Clayton Utz, the law firm, on 23 August 2013. 
Members will remember that 19 August was when the Chief Justice delivered his decision, and then on 
23 August, later that week, this article appeared on the Clayton Utz website. It is titled James Price Point 
environmental approval knocked out—what does this mean for other proposals?” It is quite a good article and 
I think it is worth putting on the record for members who have not read it. It reads — 

Monday’s WA Supreme Court decision overturning the environmental approvals for one of Western 
Australia’s most controversial development proposals—the Browse LNG Precinct at James Price Point 
north of Broome—raises fundamental questions about Western Australia’s environmental assessment 
process and may mean: 

proposals currently before the Environmental Protection Authority could be delayed (as the 
EPA assesses the implications of the decision); 

a possible re-start for some proposals currently before the EPA (if they are found to suffer the 
same defect as the Browse approval); 

recently approved proposals might need to be re-assessed (again, if they suffer the same 
defect); and 

proponents will have to actively engage with the EPA to ensure proper conflict of interest 
procedures are maintained in any future assessments (including exploring the EPA’s power to 
institute independent public inquiries). 
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This article flags that a number of the proposals currently before the EPA could be delayed, and also that there 
may have to be a possible restart of some proposals before it. I would be very interested to hear from the 
minister, during her second reading reply comments, whether other proposals have been held up as a result of 
this decision. I would be keen to know from the minister whether, because of this decision, there was a need for 
the EPA to redirect resources. It might have had to redirect resources to find out the other projects that have been 
affected, but also it might have been that other resources had to be redirected to fix other problems. I would also 
be keen to find out from the minister whether the EPA, as a result of this decision, got extra funding from 
government to ensure that it could carry on its legislative role in approving or considering projects in this state. 
I would hate to think that other projects and other proponents seeking the consideration of the EPA might have 
been held up or delayed as a result of Supreme Court Chief Justice Wayne Martin’s decision. 
I return to the article I was quoting from — 

In short, proponents will need to assess the validity of the EPA assessment of existing, current and 
future proposals as a result of The Wilderness Society of WA (Inc) v Minister for Environment [2013] 
WASC 307. 

The James Price Point proposal 
In order to assist development of the Browse Basin gas fields, the Government of Western Australia 
resolved to create an onshore LNG industrial processing precinct. Having narrowed down site selection 
to James Price Point, on 25 March 2008 the Minister for State Development referred the precinct, as 
a strategic proposal, to the EPA under the Environmental Protection Act 1986 (WA). 
The precinct proposal assessment took four years. On 16 July 2012 the EPA Chairman presented the 
EPA’s report to the Minister for Environment recommending approval. The Minister for Environment 
approved the precinct on 19 November 2012. 
Woodside Energy Ltd, on behalf of the Browse Joint Venture, then sought and obtained EPA approval 
of the Browse LNG facility, as a derived proposal. 
The Wilderness Society and local indigenous Law Boss, Richard Hunter, challenged the assessment and 
the authorisations. 

The problem 
The Environmental Protection Act requires EPA members who have a “direct or indirect pecuniary 
interest in a matter that is before a meeting of the Authority” to disclose that interest, and consequently 
they must not take part in consideration of or voting on that matter. 

I made that point earlier. The article continues — 

The Court (a single judge, the Chief Justice Wayne Martin) held that conflicts arose from the following 
indirect pecuniary interests: 

shareholdings in Woodside by two members of the EPA (personally, by spouses and through 
self-managed superannuation funds); and 

a third member being employed by a BP company (a subsidiary of BP Plc, which held, through 
another subsidiary, an interest in the Browse Joint Venture) and having shareholdings in BP 
Plc (through an employee share scheme). 

Given the magnitude of the proposal, the court found that the market price of Woodside and BP Plc 
shares were likely to be affected by the outcome of the assessment. 

The EPA’s policy on conflicts of interest 

When in September 2009 the potential conflict of interest was first brought to the EPA Chairman’s 
attention, he determined that there was no conflict and that the members could “participate fully in the 
meeting”. This was on the basis that the State, not Woodside, was the proponent of the precinct. He 
maintained this position until March 2012, when subsequently the Chairman alone took responsibility 
pursuant to an EPA delegation. 

The Chief Justice noted that Woodside was involved in providing information to the EPA on the 
strategic assessment proposal; Woodside’s parent company had a “very significant commercial interest 
in the approval of the Browse LNG Precinct Proposal”; the EPA was aware that Woodside was running 
a parallel process in developing its development proposal (for which status as a derived proposal would 
be sought); and Woodside was recognised as the foundation proponent for the development of the 
precinct. 
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After cataloguing an extensive list of EPA meetings in which the conflicted members participated in the 
strategic proposal’s assessment, the Chief Justice held that: 

• the EPA’s policies on conflicts “did not accord with the structure and operation” of the EP Act; and 

• the Chairman misconstrued the matter under consideration. Specifically, the Chairman was wrong 
in viewing Woodside’s interests as not being part of the strategic assessment. 

An invalid assessment 

The Chief Justice concluded that there was no valid assessment of the proposal because “the assessment 
was undertaken following a process which was directed and controlled by a number of decisions 
purportedly taken by the EPA, but which were invalid because they were taken at meetings at which 
a number, often a majority, and on one significant occasion, all of those participating in the  
decision-making were disqualified from participation by reason of their pecuniary interest in the 
Proposal.” 

The Court found, “As a consequence of their pecuniary interest, the affected members of the EPA were 
not merely disentitled from participation on the relevant portions of the meetings of the EPA, pursuant 
to s 12 [of the EP Act] they were expressly prohibited from being present or participating in those 
portions of the meetings.” Yet the EPA Chairman, “adopted, in substance, a report which had been 
prepared during the course of the assessment process which was vitiated by the participation of the 
disqualified members”. 

Consequently the EPA’s assessment report was invalidated by “an inextricable connection between the 
actions of the Chairman [in making assessment findings] on 16 July 2012, and the purported actions of 
the EPA prior to 1 March 2012”. 

The report being invalid, both the Minister’s authorisation of the strategic proposal and Woodside’s 
derived proposal were also invalid. 

The consequences of the James Price Point decision on other projects 
This case puts a spot light on past, present and future assessment practices and raises questions about 
the certainty of decision-making in Western Australia. 

For the Browse LNG Precinct (if this is to be further pursued by the State, given the Premier’s recent 
statement apologising for the Precinct’s failure), it’s back to square one. The EPA will have to 
completely reassess the proposal (without the involvement of the conflicted members and arguably 
without the involvement of the Chairman). 

For the EPA, it’s back to basics. This decision may trigger a wholesale review of EPA practices (not 
just those in respect to conflict of interest). 

As a result, proponents who have proposals in the pipeline may find the process delayed as the 
EPA sorts itself out. Even those proponents with a fresh approval in their hands might find that they 
are subject to challenge. Either way, they will need to be prepared for what might turn out to be 
lengthy and expensive delays in their approval process, and be more vigilant to ensure similar mistakes 
don’t vitiate any future approvals. 

That is quite a good article. I would not normally read out such a lengthy article, but I think it captured the whole 
story and set it out well. It tells us why this issue is before us. The article talks about the EPA having to 
completely reassess that proposal, but it also says that this decision may trigger a wholesale review of EPA 
practices. I would not mind getting a sense from the minister, when she replies to the second reading debate, of 
whether the EPA has finalised this review of its practices, and whether it is as a result of the finalisation of that 
review that we actually have this bill before us, or whether that review is still ongoing. I suspect that the review 
is still ongoing, because if new projects are still being added to the list on a daily basis, at least in the past couple 
of days, I suspect that the EPA will still be looking into the issue and working out what other projects fell foul. 
I would appreciate it if the minister could let us know, if she does not mind, when she makes her comments, 
where that review is at. 

We need to know how this happened. We need to know whether any pressure was put on the EPA chairman to 
come to the view that, once a member of the EPA had declared a conflict of interest, that member could remain 
part of the decision-making process. I am not being a conspiracy theorist, because I have said previously that 
I do not think there was anything malicious in how we came to have this bill before us, but I would certainly like 
an undertaking from the minister that there was no pressure from on high—from the minister or indeed the 
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Premier or anyone else—to say to the EPA chairman that he must ensure that he has a quorum, and that if it is 
necessary to include people who have this conflict to maintain that quorum, then he should do so. 

I have mentioned Dr Paul Vogel, who is the chairman of the EPA. The other members of the EPA are Professor 
Robert Harvey, the deputy chairman; and ordinary members Dr Rod Lukatelich, Ms Elizabeth Carr and 
Mr Glen McLeod. Looking back at the list of projects in which an interest was declared, and which therefore fall 
foul of the Chief Justice’s decision, we note that most of the instances involved Mr Denis Glennon and 
Dr Chris Whitaker, but the list provided yesterday to Hon Robin Chapple shows that at least one current member 
of the EPA declared an interest on at least a couple of those projects. This will also ensure that those projects fall 
foul of the Chief Justice’s decision. It is very important for us to have the cream of the crop on the EPA board. 
We need people of good strong intellect, with all sorts of experience, and from different walks of life. It is 
important to have not only business or industry people on the board but also representatives of the community 
and of academia. On the list of present members, as well as Dr Paul Vogel, we also have Professor Robert 
Harvey from the University of Western Australia. He is a member of the Western Australian Planning 
Commission and the board of the Water Corporation. Mr Glen McLeod is a respected lawyer who has practised 
in the area of environmental law, amongst other things, over a considerable time. Ms Elizabeth Carr is a former 
senior public servant, and Dr Rod Lukatelich has had a career that has spanned academia, environmental 
consulting and industrial environmental management. We have to make sure that there is as broad a range of 
people on the board as possible to ensure that there are no conflicts of interest. We probably should be 
considering whether it is wise for the majority of board members to be Western Australian. It is fair to say that 
Perth is a small town and, as Hon Robin Chapple pointed out earlier, people move on and work for government 
departments and may well end up working for industry and vice versa. It is because we are a small town that we 
potentially fall foul of conflicts of interest.  

I note that of the current membership, Dr Lukatelich’s term is due to expire on 17 November, and 
Elizabeth Carr’s term is due to expire on 31 October, which is a couple of weeks away. I would expect that for at 
least one of those positions, the government has started to look for a new member if, indeed, they are not 
reappointed. The process may well have started and names may have already been submitted to cabinet. Perhaps 
the search has not started and the government is looking further afield to ensure that Chief Justice Martin’s 
decision is remembered and that the issue of conflicts of interest is considered at the forefront when looking to 
appoint other members.  

I have a range of other points that I would like to make. 

Hon Lynn MacLaren: I want to hear them all! 

Hon STEPHEN DAWSON: Hon Lynn MacLaren wants to hear them all! Okay. I will make the points that 
I think add value to the debate and I will try not to make too many others. The minister will be pleased to hear 
that!  
Hon Helen Morton: I am sorry, I didn’t hear.  
Hon STEPHEN DAWSON: I said that I would make the points that I think are valid and not make too many 
other points.  
Hon Helen Morton: And keep them short.  
Hon STEPHEN DAWSON: I will certainly make the ones that I need to make this afternoon.  
The position of chairman of the Environmental Protection Authority attracts a remuneration of approximately 
$450 000 a year. It is a difficult job, but it is a very important job. It is important because projects must be 
assessed appropriately; and, if there are environmental risks, those risks must be brought to the attention of the 
Minister for Environment. The EPA must do that work without fear or favour. We require someone strong at the 
helm to ensure that the EPA does its job. It is unfortunate that the chairman of the EPA, Dr Vogel, decided to 
include in the decision-making process people who had a conflict of interest. I dare say that with hindsight, 
Dr Vogel probably knows that that was a wrong decision. The other members of the board get about 
$45 000 a year, an amount that recognises the importance of their role. There are not too many other government 
boards or committees that remunerate members an amount of $45 000 a year.  

I refer to the list provided to Hon Robin Chapple, which was attached to the letter from the minister. It contains 
a number of projects about which Dr Whitaker and Mr Glennon were conflicted. In hindsight it was obviously 
a terrible decision to include those members in the decision-making process on those particular projects. I know 
both of those individuals. I believe that they have the appropriate qualifications to be on the Environmental 
Protection Authority board. However, having seen the number of conflicts of interest, it is probably wise that 
neither of those members be on the board so that we do not fall foul of the Chief Justice’s decision.  



Extract from Hansard 
[COUNCIL — Thursday, 16 October 2014] 

 p7409b-7428a 
Hon Robin Chapple; Hon Stephen Dawson; Hon Lynn MacLaren; Hon Sue Ellery 

 [13] 

As Hon Robin Chapple said, the emergency laws before us will retrospectively validate some of the state’s most 
significant resource projects because conflicts of interest have rendered them at potential risk of being found 
invalid. I do not believe that this place should legislate retrospectively too often. I do not support it. It is not with 
a heavy heart, but certainly when the government asks us to retrospectively legislate I must give it a lot of 
consideration. Unlike Hon Robin Chapple and the Greens (WA), the opposition will support the bill because we 
think it is very important to ensure that those projects at potential risk of being found invalid have certainty. 
Certainly the minister said that there is nothing to indicate that different decisions would have been made had 
those conflicted members not been involved in the decision-making process. Keeping that in mind, we will 
certainly support the bill before us.  

Earlier I mentioned the two amendments on the supplementary notice paper. If members think back to the initial 
list of 25 projects provided with the explanatory memorandum and the second reading speech, only one project 
involved a proponent that is not a resource or mining company or an educational institution; rather, it is 
Main Roads Western Australia and the project relating to the Roe Highway stage 8 extension.  

As this bill stands before us, the government is asking members on this side to do something that we do not 
believe we should be doing in that project. I understand the Roe 8 extension is still before the Office of the 
Appeals Convenor. We should not be giving the state any extra power to move ahead with the Roe Highway 
stage 8 extension. All members in this place, not just members of the South Metropolitan Region, know how 
controversial the Roe 8 project is, and if the government is somehow trying to use this bill to make it easier to 
get this project off the ground, I would feel very uneasy about it. I will not talk any more about that, suffice to 
say that the opposition will move amendments during the committee stage later today. 

I will start to draw my contribution to a close. I keep looking at the clock, and then I realise I am the lead speaker 
so there is no clock. It is a bit disconcerting, I have to say. 
Hon Helen Morton: You’ve got hours to go. 

Hon STEPHEN DAWSON: Minister, I have hours of facts, information and details on issues that I could quote 
from, but I will not because I believe that the comments that need to be made have been made this afternoon. 

I have asked the minister a number of questions on Environmental Protection Authority projects that are 
affected, and to give us some assurance that projects are not being unnecessarily delayed as a result of this 
decision by the Chief Justice. I have asked the minister to inform me whether resources have had to be redirected 
to the agency, and whether the EPA has been given extra resources to deal with the consequences of the 
Chief Justice’s decision. I also want reassurance from the minister and the government that the EPA is up to the 
task. Many questions are before us as a result of the decision of the Chief Justice, and there are many important 
projects in this state that are at risk, it is fair to say, as a result of the sloppy procedures followed by the EPA. 
I have also asked the minister to assure us that no pressure was put on the EPA at the time for the chair to make 
a decision that members who might have a conflict of interest could be involved in the decision-making process. 
As I said previously, hindsight is a great thing. I am sure, with hindsight, Dr Vogel would not make those 
decisions again. However, in light of the fact that this bill, hopefully, will provide a level of certainty to those 
projects that have previously been approved, the opposition will support the bill. 

The final point I want to reiterate is whether the minister can comment on how many projects are affected as 
a result of that decision on 19 August 2013. We know it is not simply the 25 projects on the list provided to us. 
We know there are another 43 on Hon Robin Chapple’s list, and a second list was provided. If it is not 25 or 60, 
what is the real figure? This Parliament deserves to know how many and which projects are in question as 
a result of the Chief Justice’s decision. With those comments I draw my remarks to a close. 

HON LYNN MacLAREN (South Metropolitan) [3.24 pm]: I rise to contribute to the second reading debate on 
the Environmental Protection Amendment (Validation) Bill 2014. In so doing I acknowledge the significant 
contributions of members who spoke before me in explaining the intricacies of this bill. It should be clear to 
anyone who has been tracking the media that the Greens oppose this bill. We oppose the intent of the bill and 
also the detail, in particular, as members will know well, the decision by the Environmental Protection Authority 
to approve conditionally the Roe 8 extension through the Beeliar wetlands that has now shown to be invalid by 
reason of conflict of interest on the EPA board. 

I welcome and acknowledge the amendment on the supplementary notice paper and flag that I support that. More 
than any other project, the validation of the Roe 8 decision must be deleted from this bill because it is still before 
the Office of the Appeals Convenor. The process is ongoing and it is timely to review whether that decision of 
the EPA holds up. It does not really follow the logic of any of the other projects that have been identified—the 
25 that were identified when the minister introduced this bill—arguing that work is underway and these projects 
need to be rubberstamped, if you will, to give some security to investors and project managers for projects that 
are underway. The minister made it very clear in his second reading speech that that was the purpose of 
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validating these decisions. That purpose, of course, does not hold true with the Roe 8 extension at all. Members 
know that in 1978, 1983 and 2004 the EPA conducted independent assessments that concluded that the 
Roe 8 highway should be deleted or realigned. The conditional approval in 2013 outraged and confused the 
community that had been campaigning for 30 years to conserve these wetlands and bushlands. Potential conflict 
of interest among board members that signed off on the project is really the final piece of the puzzle for those 
who can clearly see that this project is not environmentally, culturally or socially sustainable. I have also 
commented that the Underwood bushland decision made by the EPA, which is also among those 25 projects 
listed, is baffling to the community. It has been one of those decisions most confusing to people who are 
desperately trying to save habitat for the Carnaby’s black-cockatoo, and all cockatoos, which see that pieces of 
our city have been cleared for housing and that this particular area, which has identified risks on the site, is 
already of a significant size to be saved. We know that when we save fragments, it is not as effective as when it 
is a large patch of bushland. It is inconceivable that bulldozers will go through there for housing. Although that 
project is further down the track and has received final approvals, that project as well should be reconsidered 
because the science about the impact of loss of habitat on threatened species in WA has moved forward and 
identified that indeed these cockatoos are at terrible risk of disappearing in a very short time. That sort of 
scientific impetus is not something that we can ignore and is not something that should be easily cast aside. If 
this is an opportunity to yet again examine whether it is environmentally acceptable to clear the 
Underwood Avenue bushland, we should take that opportunity. I argue that, at the very least, from that list of 
25 projects, we should not validate the decisions of the Environmental Protection Authority board made with 
a conflict of interest and proceed with Roe Highway stage 8 through the Beeliar wetlands or clear the 
Underwood Avenue bushland. 
The bill before us is, quite simply, shocking. I cannot understand how it could have reached the stage in the 
upper house of a Parliament at which conflicts of interest across two decades will be summarily excused. I think 
this goes back to 2002. It is important for the record to explain exactly what we are considering. Basically, in the 
bill there are some provisions relating to validation; there is proposed section 135, “Grounds of invalidity” and 
proposed section 136, “Certain proceedings of Environmental Protection Authority and other things validated”. 
Proposed section 136 states — 

(1) This section applies to anything done, or purportedly done, by or on behalf of the Authority before 
the decision date that, if this section had not been enacted, is or may be invalid on a ground of 
invalidity. 

Seriously? The proposed section continues — 
(2) The things to which this section applies are to be taken to be, and to have always been, valid … 

I therefore declare them valid by us voting today! That is what will make them valid. We have not looked in 
detail at any of these projects. Maybe a few of us have gone through the detail of the Roe 8 project because it has 
come up several times in Parliament, but we have not looked at the detail of these projects. We do not know 
whether the EPA has made a good decision or that the conflict was not of a significant nature, yet we are just 
going to validate the decisions with the stroke of a pen. That is what this bill is asking us to do. I continue — 

(2) The things to which this section applies are to be taken to be, and to have always been, valid and 
effective to the same extent as they would have been if they had not been invalidated by a ground 
of invalidity. 

It is wonderful stuff! I do not know that everyone in this place has read the bill and knows what we are doing 
today. At the very least, we should question, as Hon Robin Chapple has very articulately done, whether we 
should retrospectively approve these decisions. He has not only drawn that very important distinction about 
retrospective legislation and its role in what we are doing, but also brought to the stark attention of everyone in 
this place that we do not really know what we are approving. We have a list of 25 projects and he has a list of 
43 projects from a previous letter, but now the number of projects has grown to 60. At first, we thought we were 
looking at only 25 projects, and I can understand that we might have thought that, as the projects were underway, 
people were employed, they were being built and the environmental impacts were being managed, we could just 
rubberstamp them and let them go through to the keeper. Yet now we are finding out that everything that the 
board with a conflict of interest—which would invalidate those decisions in a court of law—did during that time 
was okay. Maybe it is not okay and maybe this process should be more carefully considered and we should go 
through those decisions and find out what the conflicts were and whether the conflicts played a role in the final 
decisions. Any other reasonable place might proceed down that road. Any other reasonable place might set up an 
inquiry and designate an independent board that has no conflicts of interest to look at it carefully. Even if it were 
a desktop review of the EPA research, at least we could carefully go through and say that this conflict did not 
play a role but this conflict did play a role and that we need to set this aside and look at it properly. 
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I am saying that because the scientific evidence shows that the environmental acceptability of the Roe 8 and 
Underwood decisions is questionable, at least those two projects should be put in that pile, but who knows what 
the other decisions are? We have a list of 60, and, hopefully, the minister will tell us exactly what the decisions 
are. How can we just blindly say that that is okay? The act provided that the board had to do things a certain way 
and that if there was a conflict, it could not proceed unless it did a certain thing, yet that act, which is a law 
passed by this Parliament and was set up for a reason under due process and with good fail-safe decision-making 
mechanisms, such as the conflict-of-interest provisions, has been undermined. That act has been shown to have 
failed the people of Western Australia because the authority, which was respected and charged with following 
those rules in examining the environmental impacts, has done the wrong thing. I have complete sympathy for the 
individuals on the board, because they felt as though they were doing the right thing and they thought it was 
okay, but the truth of the matter, as has been exposed by the Supreme Court, is that they did not do the right 
thing. I do not think that this is a good process that we are undertaking with the Environmental Protection 
Amendment (Validation) Bill. 

The history of the Environmental Protection Authority shows that Liberal governments in particular have a long 
history of ensuring that the EPA chairman is on the right side of developers, and I have before me many articles 
that I have collected over the years that explain that. I have gone back to the days of Sir Charles Court, whom, by 
the way, I met when I was an exchange student in Albany. He had such presence. He was a big figure in Western 
Australian politics. I do not think anyone can really compare with the gravitas of Sir Charles Court. He split the 
roles of EPA chairman and CEO, effectively putting in place what I am saying was a lackey for the government 
in the 1970s—this goes way back to the 1970s. His son, Hon Richard Court—I was working for a member of 
Parliament when Hon Richard Court was the Premier of this state—spectacularly dismissed a very good EPA 
chairman, Barry Carbon, in 1993, ruling that his contract and those of the other EPA members were invalid. At 
that point, the chairman and the CEO was one and the same person, which was an achievement of the 
Burke Labor government. The Burke Labor government put those two roles together. But it seemed that the 
mining industry and some sections of industry did not really like Mr Carbon having so much power, so they 
sought to reduce it. 

I want to look at how we got to where we are because that is important. I am not going to speak interminably 
long, but I want to put on the record a few things. I will focus on why we are here. It is thanks to Chief Justice 
Wayne Martin, who last year decided to strike down environmental approvals for the Browse Basin gas hub in 
the Kimberley. He did that because a community group had the wherewithal and the financial support of a huge 
number of the community to challenge the decision on the Browse Basin gas hub. Had any other community 
group or advocate challenged any one of the conflicted decisions of the EPA prior to that, we would not be here, 
and the EPA might have cleaned up its processes and not established an unacceptable process of including 
people with conflicts of interest in its decisions. We would not be here and we would have a good, robust system 
of environmental protection. But that was not the case; it took until 2013, and the decision of Chief Justice 
Martin. According to an article in The West Australian on Thursday, 11 September 2013, it was Justice Martin 
who said that the EPA’s recommendation on the project had been unacceptably compromised by conflicts of 
interest on its board. He also found that EPA chairman, Paul Vogel, had exceeded his powers by alone 
determining the gas hub suitability after conflicted board members withdrew from the process, something that 
Dr Vogel acknowledged. It took until 2013, when a community group took the matter to court, to find out that, 
indeed, the EPA was not doing the right thing. 

Hon Robin Chapple has outlined how the Environmental Protection Authority could be robust and could deal 
with these decisions. In fact, former EPA board member Joan Payne said in The Australian Financial Review of 
13 September this year that the EPA could have avoided this problem if individuals with a conflict of interest 
had not been appointed to the board. That would have been an easy fix; but it did not happen. How is it that our 
system of checks and balances allowed this to go on for so long? It comes back to my earlier points: the 
Liberal government has a long history of ensuring that the EPA chairman is on the right side of developers. Why 
is it that they continued in this fashion and thought that everything would be all right? 

Members may remember that in 2008—several years before this recent case—three Appeal Court judges were 
highly critical of then EPA chairman, Wally Cox, for attending a lunch with controversial lobbyist Julian Grill 
and Brian Burke while the Smiths Beach Resort development was before the EPA. Chief Justice Wayne Martin 
pointed out at that time that the EPA had before it for consideration developments worth millions of dollars and 
Dr Cox had a responsibility to set the culture and character of the organisation. Chief Justice Martin said that “he 
failed to act with integrity”. In a unanimous decision, the court at that time dismissed Dr Cox’s appeal against 
the Corruption and Crime Commission finding, refusing to quash the parts of it where he breached the public 
sector code of ethics and had shown a lack of integrity. The warning signs were there, were they not? We knew 
back then that there was a problem to be resolved, yet we, as a Parliament, did not deal with it back then. 
Decision after decision was made. That happened in 2008, yet we know decisions dating back to 2002 and 2003 
may have been compromised. It is clear that they were; they are on that list. 
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I want to look at the current government, which came to power in 2008. It created the office of the EPA under 
the auspices of improving its independence and resourcing. It appointed EPA board members with strong 
business interests, effectively making its functioning impossible given the conflict-of-interest rules. The 
government had the role of appointing these members and knew that they had potential conflicts of interest. At 
the end of 2011 the government failed to decide on seven proposals that the EPA had said no to, but ushered 
through many others that the EPA said yes to under questionable circumstances. The government claimed that it 
knew nothing of the changes and internal procedures of the EPA in late 2008, which is about the time that we 
saw a change in the Premiership to Hon Colin Barnett and during the height of the global financial crisis and the 
resultant resources boom. The government has claimed that it knew nothing of the changes in the internal 
procedures of the EPA from late 2008 to 2012 when those members with a conflict of interest participated in 
discussions on projects. Finally, the government has overseen approval to destroy important urban bushland and 
wetlands in the name of housing, next to a sewerage treatment plant, and now we have approval for a toll road to 
nowhere. 

Why do we have an EPA? The 1960s and 1970s ushered in a new era of environmentalism, brought about by 
Rachel Carson’s Silent Spring. In Australia, it was a fight to protect the Great Barrier Reef from mining in the 
1960s that really started this new era. In WA the fight to save our native forests from logging has dominated 
campaigns of the environmental movement since the 1970s, which for the first time engaged the public on the 
plight of our forests. A variety of groupings and alliances formed at that time adopted a more radical approach to 
protest action. With environmental protection an issue for the public, there was little any government could do to 
ignore the need for environmental protection legislation. Although the legislation has remained in place, it has 
waxed and waned depending on who was in government and the state of the economy; but, it is vitally important 
to the state of Western Australia, which has natural World Heritage areas, a global diversity hotspot in the south 
west and a coastline the envy of the world over. Now more than ever, while the world and WA copes with the 
fallout from the global financial crisis, the worst economic crisis since the 1930s Depression, we need to 
remember why this legislation is so important and respect its intention to protect our environment now and 
forever. That is our contention. That is why we will not be supporting this bill, which validates decisions that are 
contrary to the act. 

If we look back at the history of the EPA, the Brand government from 1959 to 1971 was dragged kicking and 
screaming to the notion that there would be a minister for environment and environmental protection legislation. 
Only four or five weeks before the Brand government lost the 1971 election, Hon Graham MacKinnon became 
the first WA Minister for Environmental Protection. The Environmental Protection Act 1971 established the 
Environmental Protection Authority, a department of conservation and environment and a conservation and 
environment council for the prevention and control of environmental pollution and the protection and 
enhancement of the environment. At that time, the positions of chairman of the EPA and CEO of the department 
were held by the same person. The Liberal Court government then came into office between 1974 and 1982, and 
in the early 1980s, the Court government sought, against the wishes of the environmental movement, to split the 
positions of chairman of the EPA and CEO of the department. The environment movement felt that this change 
would weaken the position of the EPA and that Bert Main, the new chairman, was a lackey of the government. 

It was during this time that the Western Australian environment movement really kicked off, with its rallying 
against the woodchipping industry. I note that the people in the environment movement at the time were 
described by the then Premier, Sir Charles Court, as fifth columnists. I refer to the Hansard of the Legislative 
Assembly of 9 September 1993, and the second reading debate on the Environmental Protection Amendment 
Bill 1993, in which the then member for Cockburn, Bob Thomas, said the following — 

The then Premier, Sir Charles Court, described the people of the Campaign to Save Native Forests and 
other organisations working with them as fifth co1umnists. Even as late as the 1970s a sort of 
McCarthyism was still being applied to the environmental movement. I ask the members opposite 
whether they agree with Sir Charles Court that the Campaign to Save Native Forests, the South West 
Forest Defence Foundation, the Australian Conservation Foundation and other organisations are 
composed of fifth columnists. Were they accurately described as fifth columnists by the then Premier, 
Sir Charles Court, or do members opposite distance themselves from his comments? 

There was a heated debate at that time about the independence of the EPA from government. The then member 
for Cockburn, Bob Thomas, said during that debate that the EPA and the executive should be independent, and 
that EPA advice should be formulated without undue influence from the executive. He went on to say — 

The legislation currently before us, which the Government is seeking to amend, makes provision for 
that. Ministerial responsibility is one of the themes that underline this legislation. The legislation makes 
it clear that the EPA was set up to be independent and open. The advice that goes to the Minister is 
invariably open to the public so that it can be subject to scrutiny by the public, by scientists and by 
others who are in a position to evaluate it. 
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Dr Carmen Lawrence, who was the Leader of the Opposition at the time, said during that debate that — 

One of the environmental movement’s criticisms of the conservative’s policies—I should say the policy 
of the member for South Perth—in the election campaign was of the proposal that the roles of chief 
executive officer of the department and Chairman of the EPA should be split. 

She went on to say — 

The environmentalists would have expected that the legislation would go through. They hoped that they 
would be able to persuade the member for South Perth that the review undertaken of the EPA should 
contain a far better set of regulations than the conservative policy, if the conservatives got into 
Government. Quite clearly, the environmentalists were wrong on two counts: They were wrong about 
the ability of the conservation movement to have the ear of this Government let alone to persuade it; 
and they were wrong about the other elements of the environment policy being implemented. … The 
failure by the current Minister and the Government to follow the normal legislative process in relation 
to Mr Carbon, the splitting of the position of the Chairman of the EPA and CEO of the department, has 
astounded everybody. 
I do not think anyone in Western Australia anticipated that the Government would behave in the way 
that it has. There has clearly been a significant misuse of Crown Law and other public officials to 
bolster the bizarre actions of the Minister for the Environment and the Attorney General to end 
Mr Carbon’s contract and the contracts of other EPA members by determining they were invalid. We 
have been through that debate a number of times in this place, so I will not repeat it. The shadow 
Minister for the Environment went carefully through the reasons why the actions of the Minister were 
not only illegal but absolutely unnecessary. 

Members, do we not have a sense of deja vu here? The Environmental Protection Authority is the authority that 
looks after what we hand down to future generations. It has an intergenerational responsibility to look after the 
higher good and to follow the precautionary principle, rather than the need to make money in the short term and 
capitalise on the economy without concern for investment in the future. Why is this one authority constantly 
a political football? How can we now look at validating decisions—decisions that were not right over many 
years—at the stroke of a pen? How can we do this? How can we treat the Environmental Protection Authority 
with such disregard? It is clear that Parliament established the Environmental Protection Authority so that it 
would be beyond political influence and so that it would be careful and measured and take into account science 
and whether the interests of future generations should be sacrificed for the short-term profit of developers. 

I have a heavy heart knowing that today, potentially, we are going to look the other way when serious failures to 
follow procedure have been exposed only through the courts. Those failures have been exposed not through the 
Parliament’s own scrutinising and processes, but only through the courts. It has been exposed through the courts 
that our entrusted authority—the EPA—has failed to live up to the trust that we have put in it. How can we hold 
our head high in the community, and among our grandchildren—for those of us who have grandchildren—and 
say that we have done the right thing in ensuring that the processes of government have been adequately and 
respectfully carried out; that these proposals have been assessed for their environmental acceptability; and that 
these approvals have been granted based on science and careful decision-making by a board that is independent? 
We cannot say that. If we pass this bill, we cannot face those people and say that our systems have been upheld. 
We can only accept that mistakes have been made, and that there must be a review of the processes to see 
whether there are serious conflicts of interest that should cause us to either revoke or uphold those environmental 
approvals. It is incredibly unfortunate that this has happened. But we need to take responsibility for it and not 
wipe it away. How will we be able to say to people in the future that they should responsibly follow the law if 
we ourselves pass a law that basically means that we do not have to follow our previous laws? It is hypocrisy at 
its worst. 

It should not be a surprise that a Greens member of Parliament would defend profusely our environmental 
protection system. What is a surprise is that it took the Wilderness Society of WA, and the thousands of people 
who donated money to the court case, to expose this weakness—this failure—of our Environmental Protection 
Authority. That is what we should be surprised about. 

I have only superficially touched on the value of the Beeliar wetland system, and the reasons for, at the very, 
very least, pulling that out of the pile of the decisions: it is current, it is before the Appeals Convenor, and that 
approval is the most shocking approval the community has seen in this decade. That decision alone should be 
pulled out so that we do not validate that decision. I am very tempted to tell members about the environmental 
values of the Beeliar wetland. 

Hon Sue Ellery: You can in the amendment debate, or you could now. 
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Hon LYNN MacLAREN: I will do that in the debate on the amendment; I thank Hon Sue Ellery. We debated it 
thoroughly as recently as 28 March 2012, when a motion was moved on it, and the environmental values of that 
area were canvassed across all parties in this chamber at that time. 

I finish my remarks on the Environmental Protection Amendment (Validation) Bill 2014 by saying that the 
Greens believe enough is enough. The Environmental Protection Authority has never functioned under any 
Liberal government as the independent environmental watchdog it was set up to be. Unfortunately, Liberal 
governments have a woeful record on respecting its independence, and this latest saga is simply the icing on the 
cake. The people of Western Australia will not stand for a government that just gives the appearance of doing the 
right thing, when quite clearly it is not. Instead of accepting that a serious breach has occurred here and 
announcing an inquiry into exactly what happened, why and what really should be done about it, the government 
is going to sweep it under the carpet with a bill to validate all EPA decisions made between 2002 and 2012, 
when that court case occurred—that is, all decisions, not just those in which a conflict of interest occurred. I am 
sick of bandaid solutions to the problems that all governments have had with not getting their way with the EPA. 
Its role is still vital; one need look only at its recent decision on shark culling to realise that. To reclaim public 
support for the EPA’s independence and integrity, we call for an inquiry and the reassessment of Roe Highway 
stage 8 and Underwood Avenue. I will oppose this bill. 

HON SUE ELLERY (South Metropolitan — Leader of the Opposition) [4.02 pm]: The Environmental 
Protection Amendment (Validation) Bill 2014 will insert part X into the act and take anything that was done 
before 19 August 2013 that is invalid under the act, on the basis of the decision made in the Supreme Court case 
that has already been referred to several times, and make it valid. A validated thing is to be taken as always 
having been validated. It does not validate the thing that was the subject of the Supreme Court matter of The 
Wilderness Society of WA (Inc) v Minister for Environment [2013] WASC 307. 

Retrospective legislation should always warrant very careful consideration, and I think there is an extra reason 
for this house to treat very seriously what we are being asked to do. This is about confidence in the way the 
government manages the act that governs independent advice on whether government should approve projects 
that impact on our environment. Retrospectively validating projects should not be done by us, but by an 
independent body. But in this case the independent body has been found and then acknowledged to have not 
followed the laws it was required to follow. That now means that confidence in the way the act is managed and 
implemented has really been compromised, and that is a pretty serious situation to find ourselves in. 

The explanatory memorandum reflects that Supreme Court decision and states that the relevant actions to be 
validated are — 

• a failure to comply with section 11 and/or 12 of the Act; 
• the existence of a reasonable apprehension of bias by Authority members; or 

• the response to a perceived conflict of interest being to rely on a delegation where no delegation 
was in fact available. 

Section 11 of the act goes to the powers of the Environmental Protection Authority to convene meetings, and 
reads — 

(1) The Authority shall hold meetings at such times and places as it determines, but — 

(a) the Chairman may at any time; or 

(b) the Minister may when he wishes the Authority to discuss a matter on which he has 
requested its advice, 

convene a meeting of the Authority. 

(2) At a meeting of the Authority — 

(a) the Chairman or, in his absence, the Deputy Chairman shall preside, but, if both the 
Chairman and the Deputy Chairman are absent from such a meeting, the Authority 
members present shall elect one of their number to preside at that meeting; and 

(b) 3 Authority members constitute a quorum; and 

We know that there have been issues in the past about a quorum. It continues — 

(c) subject to section 12(2) each Authority member present shall cast a deliberative vote on 
any question that is to be decided; and 

(d) any question shall be decided by a majority of the votes cast by the Authority members 
present, but if the voting on a question is equally divided, the person presiding at that 
meeting has a casting vote in addition to a deliberative vote; and 
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(e) a question shall not be decided unless at least 3 Authority members vote thereon. 

(3) Notice of meetings of the Authority shall be given to the Department, and the CEO, or 
a representative of the CEO, is entitled to attend any meeting and to take part in the consideration 
and discussion of any matter before a meeting, but shall not vote on any matter. 

Section 12 is about the disclosure of interest by authority members, and reads — 
(1) An Authority member who has a direct or indirect pecuniary interest in a matter that is before 

a meeting of the Authority shall, as soon as possible after the relevant facts have come to his 
knowledge — 

That means “or her” as well — 
disclose the nature of his interest to Authority members who are at that meeting, and that disclosure 
shall be recorded in the minutes of the proceedings of that meeting. 

Then there is what used to be subsection (2), but it has been deleted. The section continues — 

(3) If an Authority member has, in the opinion of the person presiding at a meeting of the Authority, 
a direct or indirect pecuniary interest in a matter before that meeting, the person so presiding may 
call on the Authority member to disclose … and, in default of any such disclosure, may determine 
that the Authority member has that interest. 

(4) A determination under subsection (3) that an Authority member is interested in a matter shall be 
recorded in the minutes of the proceedings of the meeting concerned. 

(5) If an Authority member discloses an interest in a matter under subsection (1) or is determined under 
subsection (3) to have an interest in a matter, the Authority member shall not — 

(a) take part, as an Authority member, in the consideration or discussion of the matter; or 

(b) vote on the matter. 

Here is the first interesting point: Is there anything equivocal about the language? Is there any “maybe”, “might” 
or “can”? No, there is not. The language is quite unequivocal; it is “shall” and “will”. What it was that prompted 
the chair to go and have a conversation with someone in government and then have a conversation with the 
Public Sector Commissioner about what discretion they had to get around sections 11 and 12 is fascinating, 
because it is not that there is any question in the language of the act that any such discretion existed at all. What 
it was that prompted that conversation to happen, we and the public of Western Australia have not yet had 
revealed to us, and I think we need it revealed. It is an astonishing thing. There is nothing in the language of the 
act that suggests that it is open to the chair or anyone else to go and say, “I’m thinking of exercising our 
discretion to get around this by doing this.” There is absolutely no power to do that. In fact, that is what the 
Supreme Court makes absolutely clear in the decision. At page 58 of that decision, the Chief Justice writes — 

In the application of those principles to this case, it is appropriate to start with the language of ss 11 and 
12. The imperative language used in each of those sections is significant. In particular, the obligation of 
disclosure imposed by s 12(1), the obligation not to participate in consideration or discussion, or to vote 
on a matter in which a member has a pecuniary interest imposed by s 12(5), and the requirement that 
a question arising at a meeting of the EPA be decided by a vote of at least three members of the EPA, 
imposed by s 11(2), are all imposed in imperative terms, using the word ‘shall’. The significance of the 
use of imperative language in determining whether it is the purpose of an act that strict compliance with 
a particular provision was discussed by the High Court in SAAP v Minister for Immigration and 
Multicultural and Indigenous Affairs [2005] HCA 24 …  

The purpose of these provisions is also significant to the question at issue. Plainly their purpose is to 
ensure the integrity of the operations of the EPA. The EPA is a body constituted by the Act and 
invested with very significant responsibilities which are to be exercised in the protection of the public 
interest. The proper discharge of those responsibilities is vital if the legislative objective of protecting 
the environment of the State is to be achieved. Having regard to the nature and importance of those 
responsibilities, and to the language used in the particular provisions and in the Act as a whole, it is 
impossible to conclude that the Act should be construed as embodying an intention that actions 
purportedly taken by the EPA in contravention of ss 11 and 12 should nevertheless be regarded as the 
valid discharge of the duties imposed upon the EPA by the Act. 

It really cannot get much clearer than that. Not a skerrick of discretion was open to the chair of the EPA to seek 
advice on how he might get around sections 11 and 12. There was not a single opening, not a sliver of light—
nothing. There was no capacity. 
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The other thing that interested me as I was rereading my notes—I had not picked this up before—is that the 
chief executive officer is entitled to attend any meeting and take part in the consideration and discussion of any 
matter before a meeting. I would be fascinated to hear whether the CEO of the department was present at any 
meeting at which the chair may have canvassed that he was thinking of having a chat with some people to see 
what he might be able to do to get around sections 11 and 12; or, if he did not canvass that at a meeting before he 
did it, after he had done it, did he come to the next available meeting of the EPA and say that he had had 
a conversation with X, Y or Z and the Public Sector Commissioner about how he might get around sections 11 
and 12? If the CEO was at that meeting, what did the CEO do with that information? Did the CEO provide any 
advice to the authority, despite any advice or conversations that the chair may have had, about the language of 
the act, and whether in fact any discretion existed at all? I would be fascinated to hear what the minister has to 
say about that. There is an extraordinary gap in the information available to the public about how, in late 2008, 
the chair reached the view that he had the discretion to get around sections 11 and 12, and then proceeded to 
have a chat with some people in government about how he might do that. We find ourselves in an extraordinary 
set of circumstances. 

Debate interrupted, pursuant to standing orders. 

[Continued on page 7438.]  

Sitting suspended from 4.14 to 4.30 pm 
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